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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
NEAL WILLIAM SORENSEN, JR., )
)
Defendant-Appellant.
)
______________________________)

NO. 47040-2019
KOOTENAI COUNTY NO. CR28-18-8519

APPELLANT'S BRIEF

STATEMENT OF THE CASE

Nature of the Case
Pursuant to a plea agreement, Neal William Sorensen, Jr., pleaded guilty by way of
Alford plea1 to felony stalking in the first degree. The district court imposed a unified sentence
of five years, with three years fixed. Mr. Sorenson subsequently filed an Idaho Criminal Rule 35
motion for a reduction of sentence, which the district court denied. On appeal, Mr. Sorensen
asserts the district court abused its discretion when it imposed his sentence, and when it denied
his Rule 35 motion.

1

See North Carolina v. Alford, 400 U.S. 25 (1970).
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Statement of the Facts & Course of Proceedings
Dawn Sorenson reported to the Coeur d’Alene Police Department that her estranged
husband, Mr. Sorenson, had violated a no contact order (NCO) by repeatedly text messaging her.
(See Presentence Report (hereinafter, PSI), pp.12-13, 62.)2 Although Ms. Sorenson had blocked
Mr. Sorenson’s phone number, he had used an app on his phone that allowed him to continue to
call and text message her. (See PSI, p.12.) The day before she called the police, he had also
showed up at her workplace and began talking to her in the parking lot. (See PSI, p.12.) In the
month before the call, Mr. Sorenson had been convicted for an NCO violation with Ms. Sorenson
as the victim, stemming from an arrest four months prior to the call. (See PSI, p.11.) There had
been three other documented NCO violations.

(PSI, p.12.)

Ms. Sorenson felt scared by

Mr. Sorenson’s repeated actions, and she wanted something to be done about the violations and
confirmed she felt harassed by his actions. (See PSI, p.12.)
The State charged Mr. Sorenson by Information with stalking in the first degree, felony,
I.C. § 18-7905. (R., pp.33-34.) Mr. Sorenson entered a not guilty plea. (R., p.43.)
Pursuant to a plea agreement, Mr. Sorenson later agreed to plead guilty by way of Alford
plea to stalking in the first degree, and the State agreed to dismiss two pending misdemeanor
NCO violations and to not file other potential NCO violations. (See Tr. 03/07/19, p.20, L.3 –
p.23, L.13.) Sentencing recommendations would be open. (See Tr. 03/07/19, p.22, L.19 – p.23,
L.5, p.24, Ls.5-12.) The district court accepted Mr. Sorenson’s Alford plea. (Tr. 03/07/19, p.32,
L.5 – p.33, L.4.)
At the sentencing hearing, Mr. Sorenson’s counsel asked the district court “to consider
placing Neal on probation after suspending any prison sentence,” and stated Mr. Sorenson had
2

All citations to the PSI refer to the 67-page PDF version of the Confidential Documents,
including the Presentence Report and its attachments.
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served almost a year in the Kootenai County Jail. (See Tr. 05/02/19, p.48, Ls.9-19.)

Defense

counsel recommended that the district court “impose one year [in] County [jail]. Give him credit
for time served and an indeterminate period for the Court to decide and . . . place Neal on
probation.” (Tr. 05/02/19, p.52, Ls.20-23.) The State recommended that the district court
impose a unified sentence of five years, with three years fixed. (Tr. 05/02/19, p.46, Ls.12-17.)
The district court imposed a unified sentence of five years, with three years fixed. (R., pp.66-68;
see R., pp.69-71 (Amended Judgment).)
Mr. Sorenson filed a Notice of Appeal timely from the district court’s Judgment and
Amended Judgment. (R., pp.72-75.) He also filed an Idaho Criminal Rule 35 motion for a
reduction of sentence. (Motion for Modification of Sentence Pursuant to I.C.R. 35(b) and
Memorandum in Support, 08/20/19.)

Mr. Sorenson asked the district court to change his

sentence to a unified term of five years, with two years fixed. (09/30/19 Tr., p.7, Ls.19-22.)
After a hearing, the district court denied the Rule 35 motion. (Order Denying Defendant’s Rule
35 Motion, 10/03/19. See generally 09/30/19 Tr.)

ISSUES
I.

Did the district court abuse its discretion when it imposed a unified sentence of five
years, with three years fixed, upon Mr. Sorensen following his plea of guilty to stalking
in the first degree?

II.

Did the district court abuse its discretion when it denied Mr. Sorenson’s Idaho Criminal
Rule 35 motion for a reduction of sentence?
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ARGUMENT
I.
The District Court Abused Its Discretion When It Imposed A Unified Sentence Of Five Years,
With Three Years Fixed, Upon Mr. Sorensen Following His Plea Of Guilty To Stalking In The
First Degree
Mr. Sorenson asserts the district court abused its discretion in when it imposed a unified
sentence of five years, with three years fixed, upon him following his plea of guilty to stalking in
the first degree.

The district court should have instead followed the recommendations of

Mr. Sorenson’s counsel by imposing a fixed term of one year in County jail, with credit for time
served, and an indeterminate term, with the sentence suspended so Mr. Sorenson could be placed
on probation. (See Tr. 05/02/19, p.48, Ls.9-19, p.52, Ls.20-23.)
Where a defendant contends that the sentencing court imposed an excessively harsh
sentence, the appellate court will conduct an independent review of the record giving “due regard
to the nature of the offense, the character of the offender, and the protection of the public
interest.” State v. Strand, 137 Idaho 457, 460 (2002).
The Idaho Supreme Court has held that, “[w]here a sentence is within statutory limits, an
appellant has the burden of showing a clear abuse of discretion on the part of the court imposing
the sentence.” State v. Jackson, 130 Idaho 293, 294 (1997) (internal quotation marks omitted).
Mr. Sorenson does not assert that his sentence exceeds the statutory maximum. Accordingly, in
order to show an abuse of discretion, Mr. Sorenson must show that in light of the governing
criteria, the sentence was excessive considering any view of the facts. Id. The governing criteria
or objectives of criminal punishment are: (1) protection of society; (2) deterrence of the
individual and the public generally; (3) the possibility of rehabilitation; and (4) punishment or
retribution for wrongdoing.

Id.

An appellate court, “[w]hen reviewing the length of a
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sentence . . . consider[s] the defendant’s entire sentence.” State v. Oliver, 144 Idaho 722, 726
(2007). The reviewing court will “presume that the fixed portion of the sentence will be the
defendant’s probable term of confinement.” Id.
“A trial court’s decision regarding whether imprisonment or probation is appropriate is
within its discretion.”

State v. Reber, 138 Idaho 275, 278 (2002).

Before imposing and

executing a sentence, a district court must consider the criteria of I.C. § 19-2521 regarding
whether a defendant should be placed on probation. See id. “A decision to deny probation will
not be deemed an abuse of discretion if it is consistent with the criteria articulated in I.C. § 192521.” Id.
Mr. Sorenson asserts his sentence is excessive considering any view of the facts, because
the district court did not adequately consider mitigating factors. Specifically, the district court
did not adequately consider that Mr. Sorenson’s imprisonment would exacerbate the financial
hardship already placed on Ms. Sorenson. In her victim impact statement, Ms. Sorenson wrote:
“As far as the financial part. This has put a tremendous hardship on me.” (PSI, p.13.) She
stated, “I have had to take care of all our household bills without any help from him, my personal
bills that we acquired together that [were] put in my name, 401k loan that went towards his bills
and our home and his bills (Avista (he closed) I had to pay or they would shut off my power).”
(PSI, p.13.) Ms. Sorenson also stated that Mr. Sorenson, his daughter, and his roommate, had
kept information from her regarding the bills she and Mr. Sorenson had together. (See PSI,
p.13.) She wrote: “His actions have destroyed my credit because we acquired this debt together
and he has not helped at all. On a single person’s income, it is not easy.” (PSI, p.13.)
Further, Ms. Sorenson wrote: “This has affected my job as well. With all the court dates
between this case, his other cases, our divorce, the mental and financial stress, being subpoenaed
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to [be] available for days or a week at a time just to have them canceled.” (PSI, p.14.) She
additionally stated: “Due to all the missed days of work with no pay, I have now dropped to
part-time. This has never happened to me in the 25yrs I have worked there. One more thing to
add to my stress.” (PSI, p.14.)
At the sentencing hearing, Mr. Sorenson acknowledged his role in Ms. Sorenson’s
financial hardship, stating: “She’s been put down to part-time work, and it’s my fault I feel like
and all the court stuff has put her part time because she’s had to miss work for it. We do have a
home together and I don’t want to see her lose it.” (Tr. 05/02/19, p.41, Ls.7-11.) He told the
district court that, if he were given the chance to be on probation, he would “have a job out there
to help support her until she can get back on her feet.” (Tr. 05/02/19, p.41, Ls.12-17.) Defense
counsel informed the district court that “Neal when he’s out of custody makes pretty good
money and as you can tell by the PSI, this is a tremendous burden for Dawn.” (Tr. 05/02/19,
p.49, Ls.17-20.) Mr. Sorenson needed “to be out to work and to help pay for this community
debt that they’ve both incurred.” (Tr. 05/02/19, p.49, Ls.20-21.) Counsel also stated that
Mr. Sorenson “does feel extreme guilt and remorse that he has put his wife in this position to
have to suffer financially in the manner that she is.” (Tr. 05/02/19, p.50, Ls.1-4.)
Additionally, the district court did not adequately consider Mr. Sorenson’s remorse and
acceptance of responsibility. In the presentence investigation questionnaire, Mr. Sorenson wrote
that he was “very sorry for his actions,” and he wished it never would have happened. (PSI,
p.14.) At the sentencing hearing, Mr. Sorenson stated: “I just want to apologize to Dawn, her
family, and my family, and the Court for my actions. It’s caused a lot of pain and suffering
throughout this time of incarceration.” (Tr. 05/02/19, p.40, Ls.21-24.) Mr. Sorenson had had “a
lot of time to think about my actions,” and he told the district court, “I should have went about
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them a lot different and I apologize for that.” (Tr. 05/02/19, p.40, L.24 – p.41, L.3.) He further
stated: “And I do love my wife. We’ve talked about possibly putting our marriage back
together. I know there’s a lot of counseling that needs to be involved and a lot of healing.”
(Tr. 05/02/19, p.41, Ls.4-7.)
The district court also did not give adequate consideration to Mr. Sorenson’s desire for
treatment to address his issues, including his substance abuse problems. During the presentence
investigation, Mr. Sorenson disclosed he had started using methamphetamine about a year before
Ms. Sorenson’s call to the police, and he had been using it daily. (See PSI, p.24.) Mr. Sorenson
also reported abusing alcohol and drugs in his younger years. (See PSI, pp.23-24.) At the
sentencing hearing, defense counsel addressed the district court about placing Mr. Sorenson on
probation: “He can get treatment in the community. He is willing to go to counseling. He’s
willing to go to a prerelease or a relapse prevention substance abuse treatment . . . and he is
willing to do whatever the Court is requesting.” (Tr. 05/02/19, p.52, L.23 – p.53, L.2.)
Because the district court did not adequately consider the above mitigating factors, the
sentence is excessive considering any view of the facts. Thus, the district court abused its
discretion when it imposed Mr. Sorenson’s sentence.

II.
The District Court Abused Its Discretion When It Denied Mr. Sorenson’s Idaho Criminal
Rule 35 Motion For A Reduction Of Sentence
Mr. Sorenson asserts that the district court abused its discretion when it denied his
Rule 35 motion for a reduction of sentence, in view of the new and/or additional information
presented in support of the motion. “A motion to alter an otherwise lawful sentence under
Rule 35 is addressed to the sound discretion of the sentencing court, and essentially is a plea for
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leniency which may be granted if the sentence originally imposed was unduly severe.” State v.
Trent, 125 Idaho 251, 253 (Ct. App. 1994) (citation omitted). “The denial of a motion for
modification of a sentence will not be disturbed absent a showing that the court abused its
discretion.” Id. “The criteria for examining rulings denying the requested leniency are the same
as those applied in determining whether the original sentence was reasonable.” Id. “If the
sentence was not excessive when pronounced, the defendant must later show that it is excessive
in view of new or additional information presented with the motion for reduction.” Id.
Mr. Sorenson asserts his sentence is excessive in view of the new and/or additional
information presented in support of the Rule 35 motion. For example, in the letter attached to
the Rule 35 motion, Mr. Sorenson wrote that, since being incarcerated, he had completed the
eight-week first stage of the Fathers and Husbands course, and was on the eight-week second
stage. (Motion for Modification of Sentence, Ex. A.) He had also participated in a relationships
class and the Alternative to Violence Project, and had signed up for Thinking for a Change and a
drug program. (See Motion for Modification of Sentence, Ex. A.) Further, Mr. Sorenson
reported that his mother and two of his uncles had passed away while he was incarcerated.
(Motion for Modification of Sentence, Ex. A.) He asked the district court take some time off the
fixed term of his sentence, and stated, “I will not screw up on parole I promise you that from the
bottom of my heart.” (Motion for Modification of Sentence, Ex. A.)
Additionally, at the Rule 35 motion hearing, Mr. Sorenson testified that he was now
housed at the St. Anthony work camp, where was working in laundry. (09/30/19 Tr., p.5, Ls.1518.)

Previously, Mr. Sorenson had been a companion doing suicide watch while he was

incarcerated in Boise. (09/30/19 Tr., p.5, Ls.18-21.) He told the district court he had incurred no
DORs, and his C-Notes were all positive. (09/30/19 Tr., p.6, Ls.17-19.) He was still waiting to
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get into the Thinking for a Change program, because he needed to be closer to his release date to
enter that program. (See 09/30/19 Tr., p.6, Ls.20-23.) Mr. Sorenson also reported that his
stepfather had passed away two weeks before the Rule 35 motion hearing. (09/30/19 Tr., p.7,
Ls.12-15.) The NCO between Mr. Sorenson and his wife had been modified to allow them to
have financial discussions. (See 09/30/19 Tr., p.8, Ls.10-18.)
Addressing the district court, Mr. Sorenson stated, “I’ve learned a valuable lesson,” and,
“I would do anything the Court’s ask[s] me to . . . .” (09/30/19 Tr., p.7, L.25 – p.8, L.1.) He
stated, “I will do what I’m told and be a good person for society.” (09/30/19 Tr., p.8, Ls.5-6.)
Also, Mr. Sorenson told the district court, “I’m in sales, but I’d like to go to a college to get my
college degree for helping young adults for drug and alcohol addiction.” (09/30/19 Tr., p.8,
Ls.6-9.)
Mr. Sorenson asserts his sentence is excessive in view of the above new and/or additional
information presented in support of the Rule 35 motion. Thus, the district court abused its
discretion when it denied his Rule 35 motion.

CONCLUSION
For the above reasons, Mr. Sorensen respectfully requests that this Court reduce his
sentence as it deems appropriate.
DATED this 6th day of January, 2020.

/s/ Ben P. McGreevy
BEN P. MCGREEVY
Deputy State Appellate Public Defender
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 6th day of January, 2020, I caused a true and correct
copy of the foregoing APPELLANT’S BRIEF, to be served as follows:
KENNETH K. JORGENSEN
DEPUTY ATTORNEY GENERAL
E-Service: ecf@ag.idaho.gov

/s/ Evan A. Smith
EVAN A. SMITH
Administrative Assistant
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